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Risk Management: Avoiding and
Reducing Municipal Tort Liablity

What isRisk Management?

Risk management istheidentification, analysisand evaluation of potential
losses in order to develop methods to reduce or eliminate them. Risks are
identified and then steps are taken to avoid them. This may be as simple as
continuing to operate as usual or ascomplicated as restructuring or abolishing
an entire department. Employing risk management principleswill not always
prevent acity or town from being sued or from suffering some other loss, but
the resulting financial burdens can be reduced.

Risk I dentification

The first step in the risk management processis to identify all potential
losses facing a municipality. Risk identification is an on-going process that
changes with each new situation.

Risk identification, or exposure identification, requires the development
of aninventory of all municipal operations; knowledge of the potential liabilities
that may be imposed by either statute or common law; and knowledge of the
worth of all municipal assets and sources of revenue. This step must include
an evauation of all potential eventsthat might adversely affect the finances of
a municipality. Contracts should be reviewed thoroughly — prior to being
signed —to ensure that the municipality is obtaining the best deal possible. In
some cases, risks can be transferred to the contracting party.

Potential losses of income and extra expenses that a municipality might
incur aretwo areas often overlooked inrisk identification. Theserisksmust be
considered even though they tend to be speculative.

Other areas where risk management principles should be applied include
vehicle usage; maintenance of property and facilities; public use of facilities;
use of independent contractors and consultants; personnel questions; and
personal injury and property injury exposure. All municipal activities should
be evaluated and facilities inspected.

Court decisionsand legislation that affect municipalitiesmust bereviewed.
Insurance and risk management publications should be studied for the latest
information on loss avoidance. Attending courses on risk management may
provebeneficial.

The importance of the human element cannot be overemphasized when
identifying risks. Ask employees and supervisors for their input. They are
usually inthe best position to identify risks. It isalsoimportant to communicate
with peoplein other municipalitieswho areinvolved inrisk management. They
may have faced and solved asimilar problem in the past.

Obviously, agreat amount of guesswork isinvolved inrisk identification,
and some potential losses may be overlooked. However, by making a
conscientious effort, the most common losses can be reduced or perhaps
totally avoided.

Analysis

Thenext step isto cal cul ate the potential severity and frequency of losses
facing themunicipality in each of theidentified risk areas. A review of the past
experience of themunicipality, aswell as statistical information and probability
analysis, is necessary.

Obviously, theimpact of aparticular risk on amunicipality isdifficult to
determine. The use of statisticsand probability analysisinvolves guesswork.

To determine where a municipality should concentrate its risk management
efforts, therisk analysis should be performed carefully. Somerisksmay involve
such asmall amount or probability of loss that the municipality will decide to
simply absorb any losses which occur. Or the potential 1oss may be so large
and difficult to avoid that insurance might be the only recourse.

Risk Control

Oncetherisk areasareidentified and analyzed, the next stepisto eliminate,
reduce or transfer therisk. Thisprocessiscalled risk control. Stepstoward risk
control are taken prior to suffering a loss, with the primary goal being loss
prevention. However, when aloss cannot be prevented, risk control principles
may help reducethefinancial liability suffered by amunicipality.

Elimination of arisk isthemost desirablegoal. If amunicipality discovers
away to eliminate arisk, thereisno need to worry about its future effect or to
insure against it. But risks cannot always be eliminated. For instance,
abolishing the police force will eliminate all loss exposure in that area, but in
most cases, that action isnot desirable. After an analysis, amunicipality may
decide to stop performing some activities or to transfer the risk to a private
operator.

If arisk cannot be eliminated, the next choiceis to attempt to reduce the
risk. Risk reduction primarily involves safety. Some common techniques for
reducing risks include adoption of policies for — and proper training of —
personnel, particularly for the police and fire protection services, and proper
inspection and maintenance of equipment and facilities. Segregation of
equipment may also help avoid the loss of all equipment at one time during a
disaster such as afire at a storage site. continued next page
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If therisk cannot be eliminated or reduced, two last optionsare available. First, if
therisk isnot large, amunicipality may decidethat the best optionisto retain therisk
and fund it itself. The municipality must be aware of itsfinancial condition, its cash
flow and the availability of additional funds before deciding to assume arisk.

Retaining the risk is the appropriate action in many cases. Studies have shown
that municipalitiesretain far fewer risksthan they arefinancially ableto. By deciding
to retain arisk rather than purchasing insurance, a municipality may save money in
thelong run. Again, this decision can only be made after the financial condition of
the municipality has been analyzed in detail.

Second, a municipality may be able to transfer the risk to another party. This
doesnot alwaysmean abtaining insurance. The most common form of risk transference
is probably the “hold-harmless agreement,” in which a supplier or contractor agrees
in the contract to assume risks for which the municipality would normally be
responsible. Of course, the added cost to the supplier or contractor of obtaining
insurance or otherwise guarding against loss may be passed on to the municipality.
In such cases, amunicipality must calcul ate coststo determineif transferring the risk
in this manner is the best option.

In someinstances, insurance remainsthe ultimate solution to arisk management
problem. A municipality may want to retain some of therisk of an activity and transfer
another part to an insurance carrier. Insurance, however, isalast resort —to be used
only after all attemptsto reduce or eliminate therisk havefailed.

Developing aRisk Management Program

On apractical level, the first step in developing a municipal risk management
plan is to define the scope of the program. This definition should be in writing and
should set out the objectives or reasons for establishing the program.

Second, it isimportant to delineate the responsibilities of al personsinvolvedin
the risk management function. All persons engaged inidentifying and analyzing the
risk and implementing the risk management program should beincluded in this step.
Cooperation is one of the keys to successful risk management.

Third, a municipality must develop a formal risk retention policy. Once the
retention limits are established after a thorough survey of the financial strength of
the community, theworking policy should be drawn up asaformal policy and approved
by the city council.

A municipality or board may want to form a safety committee which will be
responsible for the conduct of a mandatory safety program for employees. This
committee should recommend safety policies to be carried out by administrative
personnel and should review all accidents and claims against the municipality. Most
of the accidents and claims are usually found to result from the performance of a
relatively few activities. Concentrated efforts can be devoted to the correction of
procedures in these areas, thereby minimizing possible losses.

The second principal duty of the committee should be that of inspection of
municipal procedures and installations, concentrating the search on possible defects
which might cause injury and liability. Finally, the committee should confer with
insurance carriers and their representatives for the cost of insurance coverage in
areaswhere liability dangers are greatest.

Beyond this point, professional input and guidance become necessary. A
professional consultant is best suited to help a municipality determine what steps
should be taken to protect itself.

Common L ossesand Risk M anagement Recommendations
Per sonnel/Employee
1. Workers Compensation
Establish aformal safety program.
Require pre-employment physicals.
Inspect the workplace and observe work being performed.
Require reporting and investigation of all accidents.
Implement aggressive claims management.
Regularly compilereportsfor top management on the frequency and severity
of accidents.
2. Discrimination
* Require and document training for all personnel with hiring and firing authority.
* Follow policiesto theletter.
* Develop and follow awell-defined grievance procedure.
* Refrain from stigmatizing employees.
3. Employee Screening
* Thoroughly investigate the background of all job applicants.
* Beawareof “known” criminalsin certain areas.
4. Release of Dataand Job References
* Maintain a central source for the release of all data concerning employees.
* If requested to send arecommendation, send it directly to the employee and
let him or her distribute.
* Report only facts. Refrain from using adjectivesor statements of opinion.
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5. Volunteers.
* Determine where volunteers are needed.
Define duties to avoid hazardous activities.
Develop an application procedure for prospective volunteers.
Train volunteers as to their duties.
Properly supervise volunteers at all times.
Keep records of work performed by volunteers.
Verify workers compensation coverage.
Fleet Liability
Establishlicense criteriafor all drivers.
Check the three-year history of all drivers.
Require vision and blood pressure testing for all drivers.
Have another agency investigate your accidents.
Establish driver training specific to equipment.
Enforce and document disciplinary actions.
Require the use of seatbelts.
Establish a policy for maintenance of all fleet equipment and document that
maintenance
L aw Enfor cement
* Thoroughly investigate the background of all job applicants.
* Ascertain that all approved applicants meet minimum standards established
by the Peace Officers Standards and Training Commission.
* Develop written policies and disseminate to all law enforcement personnel.
* |Instruct all supervisors as to the contents of the policy and train them to
follow the policy in all situations.
* Require regular re-training of all personnel to update them on changing
methods.
* Require qualification and periodic re-qualification on all weapons, including
information on when to use a weapon.
* Develop apolicy governing off-duty employment and instruct personnel
about what is permitted.
* Implement a*“hot pursuit” driving policy that addresseswhen to pursue, what
to do during the pursuit and when to abandon the chase.
* Train and update officerson federal and state court decisionsaffecting search
and seizure, false arrest, use of weapons, use of excessive force, etc
Actionsof Elected Officialsand Employees
1. Zoning
* Provide applicants with rules governing meeting procedures and the appeals
process.
Transcribe all meetings.
Mail all rulingsin atimely manner by registered mail.
Eliminate decisions based on palitics.
If possible, have separate legal counsel for al hearing boards.
2. Bids, Contracts, Leases
* Establish a structured contract review process.
* Haverisk manager review all contracts, leases and bid requests.
* |nsure proper identification and transfer of risk in all contracts.
* Carefully review all leasesto know the responsibilities of each party.
* Watch for co-insurance clauses.
* Becertain that state bid law is complied with.
* Require proofs of performance.
Pollution:
Monitor underground tanks and place above ground if possible.
Limit and monitor local dumping.
Ensure transformer program complieswith PCB regulations.
Monitor ashestos abatement needs.
Implement proper public air (smoking) policies.
Maintain effective water quality testing.
Analyze pollutant levels on all property acquisitions, especially property
used as an industrial site.
* Beawarethat no commercial insurance coverageat reasonableratesisavailable
inthishigh-risk area
Permitsand Licenses:
* Comply with all statelicensing requirementsand limitations.
* Reject license applications only where clear justification is present.
PublicWorks
1. Streetsand Sidewalks
* Systematically inspect all streetsand sidewalksfor hazards and deterioration.
* Mark and warn until hazards are repaired.
* Establish priorities. Correct serious hazardsfirst.
* Don't assume liability of another jurisdiction.
* Respond promptly to reports of hazards.
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2. Traffic Controlsand Markings

* Implement an inventory system.

* Use only approved signs and colors.

* Maintain an inspection and maintenance system, using off-hours police

patrolsif possible.

* Respond promptly to reports of damage.

3. Drainage and Flooding
* Properly maintain drainage and storage aresas.
* Make drainage atop priority in new development plans.
Utilities
1. Downed Power Lines
* Maintain good right-of-way clearance.
2. Sewer Backup

* Adopt alocal policy.

* Delineate your responsibilities.

* Besensitive. Thisisavery emotional claim.

3. Cut-Offs
* Review internal process for service reguests.
4. Voltage Fluctuations
* Maintain adequate system failure reports.
* Separate human error from natural causes.
5. Right-of-Way Maintenance
* |nstall discharge protection on mowers.
* Pay particular attention when mowing around parking lots.
Parksand Recreation
1. Playgrounds and Fields

* Keep well-maintained.

* Regularly inspect grounds and equipment.

* Immediately replace worn or damaged parts.

* Post “at risk” signs at ballfields and playgrounds.

* Keep user-group age in mind.

2. Pools

* Employ only trained and certified personnel.

* Anticipate and prepare a plan for handling emergencies.

* Post clear and easy-to-read rules.

* Pay special attention to the use of chlorine.

* Consider removing diving boards and slides.

3. Training Staff and VVolunteers

* Recognize the exposure.

* Inform all volunteers of duties and responsibilities.

* Protect volunteers and isolate them as much as possible from actingin high-

liability activities.
Rent and L easeFacilities

* Require proper transfer of risk through insurance.

* Establish a user application process.

* Do not waive insurance requirements. This decision should only be made

by elected officials.
Accidents

* Protect the scene. Get out of traffic and turn on emergency flashers. Put out

any needed warning devices or flares.

* Summon medical and law enforcement assistance. Offer firstaidif you are

qualified and abletodo so.

* Don't argue with the drivers. Don’'t make statements about the accident
except pursuant to municipal policies or as needed to supervisors or the

police. Give objective answers to questions — don’'t speculate or guess.
Don't offer settlements.

* Get names and addresses of other driversand passengers, vehicleinformation
such as vehicleidentification numbers, license plate numbers and insurance
companies, the name of the investigating officer and his or her department
and try to learn where injured parties are being taken.

* Locate any witnesses.

* Complete any required reports, inform the appropriate municipal officialsand
inform your insurance company.

AlabamaM unicipal Insurance Cor por ation

TheAlabamaMunicipal Insurance Corporation has been formed to provideliability
insurance coverage for municipalities and their agencies. For more information,
contact AMIC at 334-386-3863 or visit their website at www.AM | Central.org. =

EXPERIENCE MODIFICATION FACTOR Defined: (respective
toworkers' compensation) the method in which the actual lossexperience
of theinsured iscompared to the loss experience that isnormally expected
by other risks in the insured’s rating class. The resulting experience
modification factor isthen applied to the premium of the insured.

Example: A rating below 1.00 reduces the amount of total premium,
while arating above 1.00 raises an insured’s premium. For example, an
entity’s premium calculation is $10,000 per year and the experience
modification factor is.96. The entity’s premium woul d be $10,000 x .96,
or $9,600.

Some Key Points to Know

Although there are many elements used in the cal cul ation of an experience

modification factor, there are some key points you should know:

* An experience rating provides an excellent incentive to reduce | osses
because a lower rating reduces the total premium.

* Past loss experience is used as a basis for projecting future losses.

* Experiencerating is penalized by claim frequency more than claim
severity.

Source: Glossary of Insurance and Risk Management Terms, Eighth
Edition.

Previous issues of Risk Management Solutions can be found
by visiting www.AMICentral.org or www.alalm.org
and clicking on the MWCF link.

Workers Comp Premium

Discounts Available for 2004

For the past several years, the Municipal Workers Comp Fund (MWCF)
has made a 3% premium discount available to those members who appoint
a Safety Coordinator and agree to adhere to certain safety guidelines. These
guidelines are specified in a two page document titled The Statement of
Commitment. This statement is updated annually and mailed out to each
member of MWCF during November. It must be filled out, signed, dated and
returned by December 1 so that the discount will be reflected on the 2004-
2005 billings which will be mailed in December. Of the 600 current members
of MWCF, 335, or 56%, of the membership signed a Statement of
Commitment for 2003.

In addition to the Statement of Commitment, the Municipal Workers
Comp Fund provides an additional 3% discount for those members that
commit to a Post Accident Drug and Alcohol Testing program. In order to
qualify a member must sign a “Participating Commitment” — which will be
enclosed with the above mentioned document — and have such program
certified by their attorney that the member’s drug and alcohol policy is
Fourth Amendment compliant. Unlike the Statement of Commitment, this
document does not have to be renewed each year. Currently, 323 members,
or 54%, have a Post Accident Drug and Alcohol Testing program in place.

Another 3% discount is available to those members who establish and
implement a Medical Protocol. This program is a great benefit to both the
member and the claims management team. For the current year, 205
members have taken advantage of this program. For further information
regarding this discount, call Tom Roper or Matt Graham at Millennium Risk
Managers at 1-888-736-0210.

For the first time this past year, the MWCF Board of Directors approved
an additional 1% discount for those members who have all three programs
in place. Therefore, members who have signed a Statement of
Commitment, Post Accident Drug Testing Agreement, and have a Medical
Protocol in place will receive a 10% discount on their annual premium for
2004.

All members are encouraged to watch for the 2004 Statement of
Commitment information coming in November and return it promptly to
take advantage of these benefits. It will also be available for downloading on
our website by going to the MWCF page at www.alalm.org. =
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1-800-864-5324 + Wheslbarrow - 5.045

» Workplace Violence - 13.004

* Slips, Trips and Falls- 7.043

» Human Behavior: Reducing Unsafe Acts- 7.020
» City Driving Tactics - 5.005

S

To check-out asafety video, ssimply call, FAX, or
e-mail your request to Rachel Wagner at:
334-262-2566; rachelw@alalm.org;
or FAX at 334-263-0200.

Final CLEEP Course for 2003

NOVEMBER 13-14, 2003
Thursday — Friday

Understanding and Developing

Through a toll-free Employment Practices Law Hotline, Your Leadership Style

members can be in direct contact with an attorney

specializing in employment-related issues. When faced Police Leadership: Managing for the Future
with a potential employment situation, the hotline provides ) )

a no-cost, 30 minute consultation. Troy State University Dothan

Dothan, Alabama
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